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UNITED STATES COURT OF APPEA 
THE DISTRICT OF COLUMBIA 


FOR 


October Term, 1936. 

No. 6747. 

ROSIE BAILEY, Appellant, 

vs. 

LEONARD A. BLOCK. 

BRIEF FOR APPELLEE. 

STATEMENT OF THE CASE. 

This case is before this Court on an appeal from a 
judgment of the Court below, entered upon the demur¬ 
rer of the appellee, defendant below, to the second 
amended declaration of the appellant, plaintiff below 
(R. 28-29). 

As appears from the statement of the case contained 
in the brief for appellant, the plaintiff, as a domestic 
servant of a tenant of the defendant, seeks to recover 
damages for personal injuries sustained by her as a 
result of the fall of plaster from the ceiling of the 
leased premises. The declaration alleges aij. express 
agreement by the defendant to repair the preJnises and 
a failure to perform such agreement. j 




The defendant demurred to the second amended dec¬ 
laration (R. 25-26), and upon the sustaining of the de¬ 
murrer the plaintiff elected to stand on her declara¬ 
tion, whereupon judgment was entered for the defend¬ 
ant (R. 28-29), and it is from the judgment so entered 
that the appeal is taken. 

Xo assignment of errors having been filed either in 
the Court below, or in this Court, the appellee, on Octo¬ 
ber 6, 1936, filed in this Court a motion to dismiss the 
appeal for that reason. By order entered on October 
13, 1936, the motion was postponed to the hearing on 
the merits. 

ARGUMENT AND AUTHORITIES. 

I. 

The Motion to Dismiss the Appeal. 

Rule V (9) of this Court provides that in cases, such 
as this, where there is no bill of exceptions or state¬ 
ment of evidence, the assignment of errors shall be 
filed in time for inclusion in the transcript, and Rule 
VIII (3) (b) provides that the brief for appellant shall 
contain such of the errors as shall be relied upon. 
Neither of these rules has been in any respect complied 
with, and the appeal should, therefore, be dismissed, or 
the judgment affirmed. 

E. R. Squibb & Sous vs. Mallinckrodt Chemi¬ 
cal Works, 293 U. S. 190,191. 

Rowe vs. Phelps, 152 U. S. 87. 

Rost Hydraidic Gold Mining Co. vs. Eagle 
Mining Co., 115 U. S. 221. 
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The Merits of the Appeal. 

As previously stated, the defendant was the owner 
of certain premises which he rented to another person, 
who employed the plaintiff as a domestic servant in 
the premises. It is alleged in the declaration, and 
therefore necessarily admitted by the demurrer, that 
the defendant had agreed with the tenant to repair and 
keep in repair the premises and to maintain the same 
in a safe condition for the protection and benefit of 
those lawfully on the premises, including the plaintiff; 
and that the defendant neglected to do so, as a conse¬ 
quence whereof certain plaster became loos£ and fell 
upon the plaintiff, causing her personal injury. 

Nothing to the contrary appearing in the declara¬ 
tion, it must be assumed that the defect was in a por¬ 
tion of the premises occupied by the tenant, i 

Sloan vs. Thompson, 58 App. I). 0. 3|18, 319. 

It is respectfully submitted that these fac^s do not 
constitute a cause of action against the defendant. 

SUMMARY OF THE ARGUMENT. j 

1. In the absence of an express contract, jbased on 
a valuable consideration, a landlord is under rlo obliga¬ 


tion to have or to keep the demised premises jin repair 
or in a safe condition. 


2. Even if there is an agreement to repair, li¬ 
censees of the tenant and members of the tenant’s 
household have no cause of action against the landlord 
for a breach thereof. 
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3. Even]if a landlord, by contract, has assumed 
the obligation to keep the premises in repair, he is not 
responsible for personal injuries sustained as a result 
of his breach of such obligation. 

4. The rights of a licensee or member of a ten¬ 
ant’s household are no greater than those of the ten¬ 
ant. 

5. An action in tort will not lie for the breach by 
a landlord of his contract to repair, either by the ten¬ 
ant or those on the premises in subordination to the 
rights of the tenant. 

l. 

IN THE ABSENCE OF AN EXPRESS CONTRACT, BASED 
ON A VALUABLE CONSIDERATION, A LANDLORD IS UN¬ 
DER NO OBLIGATION TO HAVE OR TO KEEP THE DE¬ 
MISED PREMISES IN REPAIR OR IN A SAFE CONDITION. 

It is the settled rule of the common law that there is 
no covenant by the lessor that the leased premises are 
in good repair or fit for the intended use. 

Howell vs. Schneider, 24 App. D. C. 532, 547. 

Keroes vs. Richards, 28 App. D. C. 310, 313. 

Enquist vs. Did den, 41 App. D. C. 179, 181. 

Lawler vs. Capital City Life Ins. Co., 62 App. 
D. C. 391, 392. 

Doyle vs. Union Pacific Railway Co., 147 U. S. 
413, 423. 

Yiterfyo vs. Friedlander, 120 U. S. 707, 712. 

In the absence of an agreement to the contrary, the 
duty of keeping the premises in repair rests on the 
tenant and not on the landlord. 

Security Savings and Commercial Bank vs, 
Sullivan, 49 App. D. C. 119, 121. 
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Alt emus vs. Talmadgc, 61 App. D. C. 149, 150. 

Midland Oil Co. vs. Thigpen, 4 F. (2d) 85, 91. 

Felton vs. Cincinnati, 95 F. 336. 

Hanson vs. Cruse, 155 Ind. 176. 

Dice y s Admr. vs. Ziveigart's Admr., 161 Ky. 

646. 

2 . 

EVEN IF THERE IS AN AGREEMENT TO IMPAIR, LI¬ 
CENSEES OF THE TENANT AND MEMBERS OF THE TEN¬ 
ANT’S HOUSEHOLD HAVE NO CAUSE OF ACTION AGAINST 
THE LANDLORD FOR A BREACH THEREOF. ! 

Quay vs. Lucas, 25 Mo. App. 4. 

Clyn-e vs. Ilelmes, 61 N. J. L. 358, 364. 

McBride vs. Gurney, (Mo.) 185 S. |v. 735. 

Dustin vs. Curtis, 74 N. H. 266. 

Frankel vs. Mandel, 76 App. Div. (N. Y.) 413. 

Sherlock vs. Rush mo re, 99 App. Div. (N. Y.) 

598. 

In Quay vs. Lucas, 25 Mo. App. 4, supra, the plaintiff, 
a lodger of a lessee of the defendant, was injured as 
the result of a defective condition of the floor|of the de¬ 
mised premises. The declaration alleged that the de¬ 
fendant had agreed to keep the premises in a safe con¬ 
dition. There was a verdict for the plaintiff, and the 
defendant moved in arrest of judgment. In holding that 
the declaration did not state a cause of action, the 
Court said (p. 7): 

44 That one who is no party to a contract of let¬ 
ting, cannot sue in respect of a breacl^ of duty, 
arising out of the contract, in an actioiji of tort, 
was decided under circumstances similar to the 
present in Robbins v. Jones (15 C. B. [N. S.] 238), 
and the general rule, whether applicable to con¬ 
tracts of letting, or other contracts, was \fery fully 
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discussed in Alton v. Railroad (19 C. B. [X. S.] 
213), where all the Judges seriatim in exhaustive 
opinions decided that the parties to the contract 
alone could maintain the action * * 

Quay vs. Lucas, 25 Mo. App. 4, 7. 

“If it be assumed that there was a contract with 
the tenant embodied in the original lease, and for 
that reason a valid contract between the landlord 
and his tenant, such a contract will not sustain 
this action. The general rule is that one who is 
not a party to a contract can not sue in respect of a 
breach of duty arising out of the contract.” 

Clyne vs. Holmes, 61 X. J. L. 358, 364. 


s. 

EVEN IF A LANDLORD, BY CONTRACT, HAS ASSUMED 
THE OBLIGATION TO KEEP THE PREMISES IN REPAIR, HE 
IS NOT RESPONSIBLE FOR PERSONAL INJURIES SUS¬ 
TAINED AS A RESULT OF HIS BREACH OF SUCH OBLIGA¬ 
TION. 

In Ilan-son vs. Cruse, 155 Ind., 176, supra, the defend¬ 
ant owned a | dwelling house which was out of repair 
in that a door was missing, some panes were broken 
out of the windows and certain locks were gone. The 
defendant proposed to the plaintiff to repair the house 
in the particulars mentioned and to rent it to her for 
one month. The plaintiff accepted the proposal, paid 
the agreed rent and moved into the house. The defend¬ 
ant thereafter refused to make the repairs, except to 
place and hang the door, and the plaintiff sued for 
damages, alleging that the defendant's failure to re¬ 
pair had subjected her to exposure with consequent 
impairment to her health. The defendant demurred 
and the demurrer was sustained. In sustaining the 
action of the Court below, the Supreme Court of In¬ 
diana said (p. 177): 
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“In the absence of a contract that the landlord 
shall make the repairs, the burden would fall on 
the tenant if he wanted them made. But the ten¬ 
ant may contract with the landlord, as w^ll as with 
another, for the making of repairs. And here such 
a contract was made. In the payments made by 
appellant was included the consideration for ap¬ 
pellees ’ undertaking to repair. Under the con¬ 
tract, appellant was entitled to the repairs or to 
damages for the breach of the contract. Appel¬ 
lees broke their contract, and are liable in dam¬ 
ages. But what is the measure? On principle, 
the landlord who is paid by the tenant to make re¬ 
pairs that he is not otherwise under obligation 
to make should be held to exactly the same liability 
that a stranger-contractor would incur. Damages 
for personal injuries resulting from the piere con¬ 
tinuance of obvious defects, such as existed here, 
and which the tenant has contracted to have re¬ 
paired, are not recoverable from the contractor. 
They are deemed to be too remote, and iliot within 
the contemplation of the parties at the time the 
contract was made. The injury is attributable to 
the tenant’s want of care in the use of the prop¬ 
erty rather than to the contractor’s breach.” 

mi 

Hanson vs. Cruse, 155 Ind. 176, 177. 

“The law imposed no duty on the landlord to 
repair the premises, and no liability for personal 
injuries growing out of the defective condition 
of the premises. It is difficult to perceive upon 
what theory a mere agreement to repair could im¬ 
pose a liability not imposed by law. Of course 
cases may arise where a legal duty arises from a 
contractual relation, and for a breach tpereof an 
action of tort will lie; but such a case is altogether 
different from a duty entirely dependent upon a 
contract in which it is assumed. Wherp an ordi¬ 
nary contract is violated, the damages a^e limited 
to such as are within the reasonable contempla¬ 
tion of the parties. Manifestly, if a tOird party 


agreed to repair the cistern, there would be no li¬ 
ability for personal injuries growing out of the 
failure to repair. Since the duty of the landlord 
to repair does not grow out of the legal relation 
existing between him and the tenant, his agree¬ 
ment and failure to repair should subject liim to 
no greater liability than a third party who had 
violated his agreement to repair; for such conse¬ 
quences are no more within the contemplation of 
the parties in the one case than in the other.' ’ 

Dice’s Admr. vs. Zweigart’s Admr ., 161 Kv. 
646, 648. 

1 ‘It is well settled in this State [New York] that 
no duty rests upon the landlord to repair premises 
which he has demised, or to keep them in tenantable 
condition, and that there can be no obligation to 
repair except such as may be created by agree¬ 
ment of the landlord so to do. (Witty vs. Mat¬ 
thews, 52 N. Y. 512.) Where such agreement has 
been made, the measure of damages for the breach 
of the contract is the expense of doing the work 
which the landlord agreed to do but did not. A 
contract to repair does not contemplate, as dam¬ 
ages for the failure to keep it, that any liability 
for personal injuries shall grow out of the de¬ 
fective condition of the premises; because the duty 
of the tenant, if the landlord fails to keep his con¬ 
tract to repair, is to perform the work himself and 
recover the cost in an action for that purpose, or 
upon a counterclaim in an action for the rent, or, if 
the premises are made untenantable by reason of 
the breach of the contract, the tenant may move out 
and defend in an action for the rent as upon an 
eviction.” 

Schick vs. Fleischh-auer, 26 App. Div. (N. Y.) 
210, 211, quoted with approval in Frankel 
vs. Afandel, 76 App. Div. (N. Y.) 413, 419. 
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147 U. S. 


4. 

THE RIGHTS OF A LICENSEE OR MEMBER OF A TEN¬ 
ANT’S HOUSEHOLD ARE NO GREATER THAN THOSE OF 
THE TENANT. 

Harrison vs. Mortgage Investment Co., 61 
App. D. C. 155,156. 

Lanier vs. Capital Life Insurance Co v 62 App. 
I). C. 391, 392. 

Doyle vs. Union Pacific Railway Co., 

413, 430. 

dyne vs. Helmes, 61 N. J. L. 358, 3j>3. 

Frankel vs. Mandel, 76 App. Div. (N. Y.) 413, 
417. 

In Harrison vs. Mortgage Investment Co .j 61 App. 
D. C., 155, supra, the child of a tenant of the defend¬ 
ant had been injured by a fall from an iron (stairway. 
It was held that the circumstances were not such as to 
impose any liability on the part of the landlord so far 
as the tenant was concerned, and, so far as the child 
was concerned, this Court said (p. 156): 

“She was using the premises in the right of her 
parents as tenants, and if the circumstances are 
such that they cannot recover, neither can she.” 

Harrison vs. Mortgage Investment Co., 61 
App. I). C. 155, 156. 


t i # * 


* persons coming upon such [leased] prop¬ 
erty by permission of the tenant cannot b^ regard¬ 
ed as coming by invitation of the landlord so as to 
create a greater liability from the landlor; 
than from the tenant.” 

Lawler vs. Capital Life Ins. Co., 62 App. D. C. 
391, 392. 


I to them 


“The latter [children of the tenant] m 
garded as having entered under their 
[the tenant’s] title, and not by reason o 


ust be re¬ 
mother’s 
f any in- 


vitation, express or implied, from the railway com¬ 
pany [landlord] and hence they assume a like risk 
and are entitled to no other legal means of re¬ 
dress.* J 

Doyle vs. Union Pacific Railway Co., 147 U. S. 

413, 430. 

The same principle, although in cases not involving 
the relation of landlord and tenant, was announced in 
Connecticut Pie Co. vs. Lynch, 61 App. D. C. 81, and 
National Savings Bank vs. Ward, 100 U. S. 195. 


5. 

AN ACTION IN TORT WILL NOT LEE FOR THE BREACH 
BY A LANDLORD OF HIS CONTRACT TO REPAIR, EITHER 
BY THE TENANT OR THOSE ON THE PREMISES IN SUB¬ 
ORDINATION TO THE RIGHTS OF THE TENANT. 

Mere breach of contract without more will not sus¬ 
tain a tort action, but the remedy is in assumpsit, cove¬ 
nant or debt. However, where one of the parties to a 
contract commits a tort in the execution of it, an ac¬ 
tion on the case may lie for the injury. Thus an ac¬ 
tion on the case for negligence may be brought against 
a common carrier (Southern Express Co. vs. McVeagli 
20 Gratt. [Va.] 264, 284; against an attorney (Walker 
vs. Goodwin, 21 Ala. 647; Holmes vs. Peck, 1 R. I. 242; 
Dearborn vs. Dearborn, 15 Mass. 316); against a sur¬ 
geon (Scare vs. Prentice, 8 East 348); and the like (1 
Chitty, Pleading, 12th Am. Ed. 136). As will be seen, 
these are all cases where a legal duty arises by opera¬ 
tion of law from the relation of the parties. But, as 
appears from the cases hereinbefore cited, no duty to 
repair leased premises arises by operation of law from 
the relation of landlord and tenant. The landlord can¬ 
not be put under a duty to repair save by express con- 


11 


tract. Therefore, the only remedy for the failure of 
the landlord to keep his contract to repair is ex con¬ 
tractu . Furthermore, those cases in which an action 
of tort will lie for the breach of a duty growing out of 
a contract are cases of misfeasance and nof, as here, 
nonfeasance, 

A case frequently cited, in which the facts were simi¬ 
lar to those in the case at bar is Dustin vs. Curtis, 74 
N. H. 266. In that case the plaintiff was a member of 
a lodge of a fraternal order which had rented a hall 
from the defendant. While in attendance upon a meet¬ 
ing, he was injured by a fall of plaster from the ceiling. 
The action w T as in tort. 

In holding that the action could not be maintained, 
the Court said (p. 267): 

“The plaintiff claims that he was there as the 
tenant, or as a guest of the tenant. It is doubtful 
whether the evidence is sufficiently definite to war¬ 
rant either conclusion; but, if we assum^ that the 
plaintiff was present as a tenant, that qne of the 
terms of the tenancy was that the defendant should 
make all necessary repairs, and that the plaintiff’s 
injury was due to the defendant’s omission to re¬ 
pair, it does not follow that this action of tort for 
negligence can be maintained against th£ defend¬ 
ant because of her omission in this respect, unless 
her failure resulted in the breach of a duty im¬ 
posed by law, as well as the breach of dn obliga¬ 
tion created by the agreement of the parties . . . 

“In Courtenay v. Earle, 10 C. B. 73, Jervis, Ch. 
J., in speaking of the case of Boorman v. Brown, 
3 Q. B. 511, said: ‘That case will be found to pro¬ 
ceed upon this principle,—that, where there is an 
employment, which employment itself qreates a 
duty, an action on the case will lie for a tyreach of 
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that duty, although it may consist in doing some¬ 
thing contrary to an agreement made in the course 
of such employment by the party upon whom the 
duty is cast . . . Before that case it had been 

supposed, upon the authority of Corbett v. Pack- 
ington, § Barn. & C. 268, that the violation of a 
bare promise, without any such general duty, might 
be the subject of an action of tort. That clearly 
is not so . . .’In Legg v. Tucker, 1 Hurlst. & 

N. 500, Pollock, C. B., in stating the distinction be¬ 
tween actions of contract and actions of tort, said: 
‘Where the foundation of the action is a contract, 
in whatever way the declaration is framed, it is 
an action of assumpsit; but where there is a duty 
ultra the contract, the plaintiff may declare in 
case.’ * * * See, upon the same subject, Tuttle 
v. George H. Gilbert Mfg. Co., 145 Mass. 169, 13 
N. E. 465; Rich v. New York C. & H. R. R. Co., 87 
N. Y. 382i; 1 Chitt-y, PL, 16th Am. Ed. 196. 

“In accordance with the foregoing authorities, 
it may be stated as a principle of law that, where 
the only relation between the parties is contractual, 
the liability of one to the other in an action of tort 
for negligence must be based upon some positive 
duty which the law imposes because of the rela¬ 
tionship, or because of the negligent manner in 
which some act which the contract provides for is 
done; and that the mere violation of a contract, 
where there is no general duty, is not the basis of 
such an action. This being so, and the relation be¬ 
tween the parties to this suit being that of landlord 
and tenant, and it having been decided in Toune v. 
Thompson, 68 N. H. 317, 46 L. R. A. 478, 44 Atl. 
492, that no duty is imposed by law upon a land¬ 
lord to make repairs upon leased premises for the 
benefit of his tenant or a member of the tenant’s 
family, it follows that the present action cannot 
be maintained because of the mere failure of the 
defendant to keep her agreement to repair. In fact, 
it is generally held that a tenant, a member of his 
family, or his guest, cannot sue a landlord in tort 


13 


for personal injuries due to his omission to repair 
premises which have passed into the possession 
and control of the tenant, even if the landlord has 
agreed to make repairs.” [Citing many cases.] 

Dustin vs. Curtis, 74 X. H. 266, 267. 

The opinion in the foregoing case was quoted with 
approval and the rules therein enunciated applied in 
the following cases:— 

Midland Oil Covs. Thigpen, 4 F. (2<jl) 85, 90. 

Dice's Admr. vs. ZiceigarV s Admr.,\ 161 Ky. 

646. j 

In Tuttle vs. George H. Gilbert Mfg. Co., 145 Mass. 
169, the plaintiff, lessee of the defendant, had been in¬ 
jured as the result of the defendant’s failure to per¬ 
form his agreement to repair the premises. In holding 
that an action in tort would not lie, the Court said (p. 
174): 

4 4 But if we assume that the contract was to make 
the repairs within a reasonable time, and that the 
jury would be justified in finding that the defend¬ 
ant had not performed it within a reasonable time, 
the question is whether, for such a breach the plain¬ 
tiff can maintain an action of tort to recover for 
personal injuries sustained by reason of tlfLe defec¬ 
tive condition of the stable floor. 

4 4 The cases are numerous and confusing as to 
the dividing line between actions of contract and 
of tort, and there are many cases where a man 
may have his election to bring either action. Where 
the cause of action arises merely from a breach of 
promise, the action is in contract. j 

4 4 The action of tort has for its foundation the 
negligence of the defendant, and this means more 
than a mere breach of a promise. Otherwise the 
failure to meet a note, or any other promise to pay 
money, would sustain an action in tort for negli¬ 
gence, and thus the promisor be made liable for 
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all the consequential damages arising from such 
failure. 

“As a general rule there must be some active 
negligence or misfeasance to support tort. There 
must be some breach of duty distinct from breach 
of contract. In the case at bar, the utmost shown 
against the defendant is that there was an unrea¬ 
sonable delay on its part in performing an execu¬ 
tory contract. As we have seen, it is not liable by 
reason of the relation of lessor and lessee, but its 
liability, if any, must rest solely upon a breach of 
contract. 

“We do not see how the cases would differ in 
principle if an action were brought against a third 
person who had contracted to repair the stable 
floor and had unreasonably delayed in performing 
his contract. We are not aware of anv authoritv 
for maintaining such an action. If the defendant 
had performed the work contemplated by its con¬ 
tract unskilfully and negligently, it would be liable 
to an alction of tort, because in such case there 
would be a misfeasance which is a sufficient foun¬ 
dation for an action of tort.” 

Tuttle vs. George H. Gilbert Mfg. Co., 145 
Mass. 169, 174. 

“The Courts verv generallv hold that the tenant 
and his wife, children, servants and guests cannot 
sue in tort for breach of the landlord’s covenant 
to repair.” 

Davis vs. Smith, 26 R. I. 129, 132. 

“No decided case can be found, where, in an ac¬ 
tion of tort, founded on the violation of a contract, 
the lessor was held liable to the person injured, 
where such a party was not a person to the con¬ 
tract. ’ ’ (sic.) 

Clyne vs. Helmes , 61 N. J. L. 358. 

See also Quay vs. Lucas , 25 Mo. A. 4, 7, supra. 
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“An important and well grounded di^t 
made as to cases of nonfeasance in th4 
ance of a contract, and it universally ii 
a tort action may not be founded on a 
sion to perform. 26 R. C. L. 758; 12 L. 
S.) 929, note. As a general rule, ther^ 
some active negligence or misfeasance 
George II. Gilbert Manufacturing Co., 
169, 13 N. E. 465), and I take it to be 
even a wilful neglect to perform a contr 
sufficient. Arnold v. Clark, 45 N. Y. 
256.” 
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Willey vs. Alaska Packers 7 Ass 7 n, 
937, 939. 


CASES CITED ON BEHALF OF APPELLANT. 


Appellant in her brief contends that the Co 
should not have granted the defendant’s mot 
further and better statement of the nature of 
in her original declaration. This contentib 
place on this appeal, as the original declarati 
before the Court, having been superseded 
amended declaration, which in turn was sup 
the second amended declaration. 

Bedell vs. B. & 0. R. R. Co., 245 F.i 788. 

U. S. vs. Gentry, 119 E. 70, 75. 

Laskey vs. Newtown Mining Co., 56 IF. 628. 


The appellant in her brief (pages 5-7) citb 
cases in support of her contention, all of w 
examination will be found to deal with 
of the occupant of the premises involved, 
are not in point, because the liability of an 
of real estate to his invitee is governed by r 
are totally different from those applicable to 


the 
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owner who has leased the entire premises to the occu¬ 
pant. In such cases the tenant and not the owner is 
liable. 

Security Savings & Commercial Bank vs. Sid - 
livan, 49 App. D. C. 119, 121. 

Alt emus vs. Tahnadge, 61 App. D. C. 149, 150. 

Midland O’d Co. vs. Thigpen, 4 F. (2d) 85. 

Berghman vs. Dufresne, 58 App. D. C. 15, and Iowa 
Apartment House Company vs. Herschel, 36 App. D. 
C. 457, cited on page 10 of appellant's brief, were cases 
in which injuries were caused by instrumentalities un¬ 
der the control of the landlord and not included in the 
demise. 

Wardman vs. Hanlon, 52 App. D. C. 14, cited on p. 
11 of appellant's brief, involved injuries to the plain¬ 
tiff resulting from a defect in the water-supply system, 
and this Court (p. 17) pointed out the difference be¬ 
tween cases such as the case at bar and those in which 
the injury is sustained as a result of instrumentalities 
over which the landlord has retained the exclusive con¬ 
trol. 

Martin vs. Rohrs (171 X. Y. S. 19), Racine vs. Mor¬ 
ris (201 X. Y. 240) and Amberg vs. Kinley (214 X. Y. 
531), cited on page 12 of appellant's brief, involved in¬ 
juries resulting from violations of statutory duties. 

lonin vs. E. D. <& M. Corporation (151 Atl. [X. J.] 
640), cited on page 12 of appellant’s brief, involved 
damages occasioned by a leak in a roof under the land¬ 
lord’s control, that case having been decided upon the 
same theory as Berghman vs. Dufresne. supra, Iowa 
Apartment House Company vs. Hershel, supra, and 
Wardman vs. Hanlon, supra, ante, this page. 
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It thus appears that not a single case cited on behalf 
of the appellant sustains her position in this case. 

CONCLUSION. j 

In conclusion, it is respectfully submitted: 

1. That the appeal should be dismissed or the judg¬ 
ment affirmed for failure of the appellant t|o file an 
assignment of errors; or 

2. That the judgment of the Court below should be 
affirmed on the merits. 

LAWRENCE KOENIGSBE^GER, 

Attorney for Appellee. 





